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for PCP facilities on the 152.480 frequency in Huntington and
Charleston, WV.

RAM provides interference-free service on the shared 152.480
frequency to over 7000 paging units held by thousands of
subscribers. RAM has invesfed over $1 million in constructing,
operating and maintaining that service for its subscribers. To
date, co-channel licensees have cooperated with each other to avoid
harmful co-channel interference on the subject frequency. If
Capitol is licensed on the 152.480 frequency and does not act
accordingly, and unrefuted record facts show that it will not,
RAM's customers will begin to suffer from harmful co-channel
interference, and RAM's substantial investment will be harmed.
Moreover, if Capitol's applicatibn is granted on the 152.480 MHz
frequency, RAM may be unable to meet its current and projected
customer needs on that frequency without experiencing harmful co-
channel interference. This economic injury of a direct, tangible,
and substantial nature affords RAM standing as a party in interest

in this licensing proceeding. Federal Communications Commission

v. Sanders Bros. Radio Station, 309 U.S. 470'(1940).

II. Relief Requested.

For reasons explained herein, in 1light of recent changed
circumstances, RAM respectfully requests that the Commission return
Capitol's application to the frequency coordinator, NABER, to
obtain an updated coordination study to determine if Capitol could

now be assigned the virtually unused 157.740 frequency.
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III. NABER May Reconsider its Frequency
Recommendation Due to Changed Circumstances.

Consistent with established Commission procedure, the
frequency coordinator may revise its frequency recommendation when
changed circumstances after an application has been filed with the
Commission are brought to the Commission's attention in a Petition
for Reconsideration. See TPI Transmission Services, Inc., FCC
#7110-23 (September 28, 1989) (attached hereto as Exhibit One). In
this proceeding, the recent revision of the rules to allow 350 watt
output power on the 157.740 frequency has significantly altered the
factors that NABER should consider regarding Capitol's application.
Also, increased usage on the 152.480 frequency since the date the
application was filed has. increased the potential for harmful
interference on the 152.480 frequency. For these reasons, to be
explained below, the Commission should ask NABER to update its
frequency recommendation concerning Capitol's application.

A. The FCC Recently Made An Additional High
Power Frequency Available to Capitol.

The Capitol Order stated that "152.480 MHz is the most
desirable PCP frequency, and there is no reason to question
Capitol's request for this frequency." (Capitol Order at 2). That
statement 1is no longer correct due to recent Commission actions.
For this reason, the Capitol Order should be reconsidered and NABER
should be asked to update its frequency recommendation.

On July 9, 1990, the FCC amended its rules to "increase

permitted output power on 157.740 MHz to 350 watts." Amendment of
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Part 90, FCC Mimeo 90-253 (July 9, 1990). Thus, the 157.740
frequency now has the same "high permissible power and propagation
characteristics” as the 152.480 frequency.

According to NABER's computer-based records, not one private
carrier is licensed on the 157.740 MHz frequency within 47 miles
of Capitol's proposed service areas, whereas the 152.480 frequency
has numerous licensed carriers (See Exhibit Two, attached hereto).
Thus, since the 157.740 frequency is now equally "desirable" as
152.480, and since 157.740 is used by only a handful of individual
users in the subject service areas, 157.740 would actually be a
superior frequency for Capitol's use.

At the same time, the addition of another carrier to the
152.480 frequency will increaée the 1likelihood of harmful
interference to licensed systems and their subscribers. Since
Capitol could not 1logically object to operating on the less
congested, high power 157.740 frequency, NABER should update its
frequency recommendation to coordinate Capitol on the 157.740
frequency.

Commission-designated frequency cobrdinators have an
"obligation ... to assist in resolving post-licensing conflicts
arising from their frequency recommendations." Frequency
Coordination in the Private Land Mobile Service, 4 FCC Rcd. 6325,
6326 (1989). A reconsideration of NABER's frequency recommendation
in light of relevant changed circumstances would be consistent with
NABER's obligation to assist in resolving post-licensing conflicts.

At this writing, Capitol has not caused harmful interference on the
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152.480 MHz frequency:; nevertheless, by updating its frequency
recommendation, NABER could easily protect thousands of subscribers
from any potential "post-licensing conflict."

Now that an additional high power frequency is unused and
available to Capitol, it simply makes no sense to risk interference
to thousands of subscribers on the 152.480 frequency. NABER has
been apprised of this Petition for Reconsideration and has
indicated that, as it has in prior instances, it would readily
provide the Commission with an updated frequency recommendation at

the FCC's request.

B. Less Airtime is Now Available on 152.480.

The Capitol Order held that the Commission would not "weigh"
air traffic studies against‘an applicant's "adequate showing" since
such studies are "inherently subjective." This finding should be
reconsidered.

The FCC's rules require shared frequency coordinators to
consider "all factors which may serve to mitigate potential
interference."” 47 C.F.R. § 90.175(a). Since potential
interference increases as available airtime decreases, NABER
appropriately considered RAM's air traffic studies prior to sending
Capitol's frequency recommendation to the Commission. At that
time, the 152.480 frequency was "loaded" to more than 91% capacity
at the busy hour. |

On July 26, 1990, RAM filed its "Supplement to Petition to

Deny" to provide the Commission with current evidence of airtime
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availability on the 152.480 frequency. The monitoring study
attached thereto showed that airtime traffic had increased to over
98% at the busy hour. That evidence is an important factor for
NABER to consider in updating its frequency recommendation.
Despite language in the Capitol Order to the contrary, the
Commission has previously encouraged the use of air traffic studies
in shared frequency situations. Only last year the FCC said:

"Monitoring is now used by some applicants to help select the best

available frequency. To the extent that monitoring can improve the
frequency selection process and thereby improve overall sgpectrum

efficiency, we encourage applicants to use it." Frequency

Coordination in the Private Land Mobile Service, 4 FCC Rcd. 6325,
6338 n.28 (emphasis added).

It would be "spectrally inefficient" to increase traffic
congestion on the 152.480 frequency while a comparable frequency
is available and underutilized in the same service area. Thus,
due to increased congestion on the 152.480 frequency and the
availability of a superior frequency, NABER should be asked to
update its frequency recommendation to detefmine if Capitol should

be licensed on the 157.740 frequency.

IV. The FCC is Responsible for Protecting
Shared Frequency Licensees & Their Subscribers
From Harmful Electrical Interference.
Capitol has no right to be licensed on the 152.480 frequency
if by so doing the Commission must increase the likelihood of

harmful interference to subscribers currently using that frequency.
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It was settled long ago in Journal Company v. Federal Radio

Commission, 48 F.24d 461, 463 (D.C. Cir. 1931) that "where a
broadcasting station has been constructed and maintained in good
faith, it is in the interests of the public and the common justice
to the owner of the station that its status should not be

injuriously affected, except for compelling reasons." 14.

(emphasis added). The Commission there was required to rescind its

decision to increase the power of a co-channel station, thereby
mitigating the possibility of harmful electrical interference to
the existing licensee. 1d. at 464.

The D.C. Circuit Court of Appeals thus laid the foundation for

Commission licensing decisions in the public interest: "No station
that has been operated in good faith should be subjected to a
change of frequency or to a reduction of its normal and established
service area, except for compelling reasons." Id. at 463.
That court succinctly explained why the Commission was created in
the first place: "The purpose of this regulation obviously is to
prevent chaos and to insure satisfactory service" particularly
since the "installation and maintenance” of fadio stations "involve
a very considerable expense." 14.

No one disputes the fact that RAM and the co-channel licensees
on the 152.480 frequency have operated their stations "in good
faith" and at "considerable expense" to provide more than
"satisfactory service" to thousands of subscribers. Though a PCP
frequency is not exclusive, no legitimate reason has been advanced

to explain why thousands of PCP users should be denied FCC
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protection from harmful electrical interference. To the contrary,
decades of caselaw compel the conclusion that PCP licensees and
subscribers are entitled to FCC protection to the fullest extent
possible under the Act.

Because of changed cifcumstances in this proceeding, the
Commission can easily provide interference protection to thousands
of subscribers on 152.480 systems in the subject service areas
simply by exercising its licensing authority: the Commission
should ask NABER to update its frequency recommendation to
determine if Capitol can be coordinated on the high power 157.740
frequency.

CONCLUSION

WHEREFORE, for all the foregoing reasons, RAM Technologies
respectfully requests that the Commission notify NABER of the
changed circumstances in this proceeding, and request an updated
frequency recommendation consistent with this Petition.

Respectfully submitted,

RAM TECHN Inc.

7

By: Frederick M. J Jé
Its Counsel

JOYCE & JACOBS

2300 M Street, N.W.
Eighth Floor
Washington, D.C. 20037

Date: August 28, 1990 (202) 457-0100
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EXHIBIT ONE

Federal Communic ations Commission
Geltysburg, £~ - 7328

SEP 23 1983
n Facty Reter TO:

7110-23

Sheldon L. Stept
National Association of Business and
Educational Radio, Inc. (NABER)
ite 200
1501 Duke Street
Alexandria, VA 22314

© Dear Mr. Stept:

This letter is in regard to a petition for reconsideration dated September 7,
1965 received by the Commission from Marjorie J. Giller of Lukas, McGowan,
Nace « Gutierrez on behalf of TPI Transmission Services, Inc, (TPI) {see
attached copy).

TPI's appliication file number 8906161348 was received by the Commission on
June §, 1989 requesting licensure cn frequency 152.480 MHz in Caparra Heights,
PR. Attached to this application filing was a letter and a frequenc-
coordination sheet from NABER reccmmending their use of frequency 157,740 MHz.
on Guly i, 1989 the Commission granted TPI's request for frequency 152.480
MHz under call sign WNPW518. After further review of their application, the
Commission recognized an administrative processing exror in granting this
station and set aside the grant on frequency 152.480 MHz and returned tra
z2pplication to pending status. TPI's application was subsequently granted on
~ugust 10, 1989 on frequency 157.740 MHz in accordance with NABREF'3
cecamendation,

Seveial changes have taken place since TPI's filing with NABE®. “-m of the
charges referenced are the August 7, 1989 Cammission dismissal ~f = -oe
Cunsultant Services' application (file number 161343), and the J\u.y 25, 1939
return of Beeper Express' application (file number 161349). Both of these
applications had been recommended use of frequency 152.480 MHz by MABER.

In light of the changes that have taken place, we request that you supply
the Commisgion with an updated frequency coordination recommendation for *
applicant within 20 daym. If you cannot recarmend frequency 152.480 M=
TPI's a:e, -lease explain in detail,

Sincerely,

Chief, Land Mcbile Srancth.
A-rzchment

cc: Marjorie J. Giller
Lukas, McGowan, Nace & Gutierrez
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8/24/%0 Page: 1

10:15:29 CO-CWNNEL USER LISTING EXHBIT TWO, p. 1

Freqency - 157.74000 Latitude - 38:20:59 Longitude - 81:37:58 Radius - 50.00 Miles
: CEARLESTCN , WV

Requested By ~ Coord - D_VC2 Cortroi Nunber -

Part %0.173 of the F(C's rules and regulations states that uniess specifically providad for in the rules, freqancies
are allocated on a SHARED besis only and will NOT be assignad for the exclusive use of ary licermse. This listing
containe | icarmess and approved NABER coordimations and is for informatioral purpcess only. It is based on NABER's data
base which is based, in part, on inforsation mede avaiiable from the FOC. Thess records ray cortain errors, cmissiors
or ineccuracias. NABER wWill not be resporsible for any |oss or damege you sustain which is caused by omissions,
errors or inccuracies in the FCC's data base or in the NABER data base.

CoCramel Users
CINTRL, & INITS LASS NAE LATINGE LONGITLOE M ANT BBV ERP DISCAL SIGN TRWSCOTY ST
880080009 1 FBE PAGING UNLIMITED 37:45:52  81:11:%2 96 45 235 47 WNLIS00 BECKLEY W
954054746 1FB  BECKLEY HOSPITAL INC 37345155 81:10:55 s 230 47 KUS31 BEDQEY W
854954528 1 FB  UNION CARBICE CIPMLNICATIONS 38:22:00 81:41:300 163 €03 3 KWwaee SQUTH CHARLEST WV
901870087 1 FB  UNION CARBILE COMMUNICATIONS 38:22:08 81:41:31 N 163 603 144 3 SOUTH CHARLEST W
SE4244505 1 FB  1BM RESEARCH AND [EVELOPMENT 38:23:38 82:29:10 120 B4 177 46 KOHESB HNTINGTON W

Total # of Racords: 5
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8/24/0 Page:

10:15:11 CO-OHANNEL USER LISTING EXHIBIT TWO, p.2

Frequercy - 157.74000 Latitude - 38:25:09 Longitude - 82:26:43 Radius - 50.00 Nil«
AUNTINGION |, WV

Recquested By - Coord ~ D_VQR Control Number -

Part 90,173 of the FIU's rules and regulations states that unless specifically provided for in the rulss, freqencies
are al locatad on a SHARED besis only and wil! NOT be assigied for the exclusive uas of arw licerses. This |isting
contains | icermess axd approved NABER coordirations and is for informetioma) purposes oniy. It is based on NAEER's data
bese shich is based, in part, on informtion mde sveilabie from the FCC. Thess records may contain srrors, cmissions
or irmccuracias. NABER will not ba responsible for any |cea or damege you sustain which is caused by cmissions,
errors or inaccuracies in the FIC's data base or in the NASER data bese.

CoCrarrel Users

COMTROL, § UNITS QLASS NVE LATITUE LONGITCE M ANT BMEV ERP DIS CALL SIN TRMSCITY ¢
8903100t 4 1FB HMMAIN WV 2130 130 1020 120 2 KIESDs LOULSA k
954864528 1FB  UNION CARBICE COMMUNICATIONS 38:22:00 81:413%00 1683 &03 41 KWEe2 SOUTH CHARLEST b
201870087 1FB  UNION CARBIDE COMPUNICATIONS 38:122:05 81:41:31N 163 €08 144 41 SOUTH CHARLEST
BA244505 1FB  IEM RESEARCH AND DEVELOPMENT 38:23:38 82:29:10 120 4 177 3 K068 HUNTINGTON b
865134793 1FB ARND STEEL COMPANY LP 3B/B:™ 23X 172 80 12 w0867 ASHLAND k
HB1AS72 1FB  FRAMCLIN T GERLACH ATTORNEY 38:44:48 82:59:27 40 580 37 WRESL PORTSOUTH L

Total # of Records: 6
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r..__.____ S—

8/24/90
0: 14144

requency - 152,48000

1Y o wm ab

CO~CHANNEL USER LISTING

Latitude - 38:25:08

HUNTINGICN , WV

EXHIBIT TWO, p.3 T 1

Longitude -~ 82:26:43

Coord - D_WR

Radius - 50.0C Miles

Corttrol Nunber -

Part 90.173 of the FOC's rulss and reguiations states that unless specifically provided for in the ruies, frequnciss
are allocated on 2 SHARED basis only and will NOT be assigned for the exclusive use of ary licersse. This listing

It is based on NABER's data
bess which is based, in part, on information aads aveilsbis from the FCC. These records may contain errors, cmissions
or imaccuracies. MEER will not be resporwible for any loss or damage you sustain which is caused by omissions,

containe | icersess and approved NMBER coordimmtions and is for informational purposss only.

errors or imeccuracies in the FIU's data base or in the NABER data base.
CoCrarre! Usars
INTROL & UNITS QLSS NNE

00230168 1 FBEC
01640046 1 FBsC
016540045
80250151
80760051
8026015
00230160
gBAR14
00230169
83520214
80260151
80760051
00230169
80260151
00300127
00230163
00300127
00300127

otal # of Records:

aRaRIRARIR AR

LATIRE

RAM - PAGE
RAM-PAGE
RAM PAGE
COMNICATION SERVICE DC

J7:48:58

37:48:58 -

37:51:2
38s11:17
3B217:46
3B:19:47
3W:22:32
38:122:3%
3B B111
B 23:28
3\24:15
3B B12?
B 2527
38231222
38:39:05
38144249
3B1:48:19
38:59:50

LONGITUEE W _ANT GLEV ERP DIS CALL SION TRMS CITY ST

82:48:08

248:056
81:58:20
81235:53
81:37:3R
81:39:36
81:39:26
81:42:09
81:50:28
82:29:10
81:53:46
82:32:04

332304
82214308
821%58:28
82:58:13
82:13:38
82:38:39

EYHEEYEY g

g83

150
150

20
10
150
148

8

115
100

1373
1373
1980
1775
1140
1100
1020

S40
1000
B4
1000
0
B0
1010
1025

1400
1400
1400
200
1408
200
1400

%0
1400

X0
2200
1408
1400
200
1400
1400
1400
1400

46 WNUNB2L
%
L4
49 WNLMIX0
45
43 WNLNS0
43 WNUNS21

L

PRESTONSBLRG ~ KY
PRESTONSBLRG kY

£
]

e

&o

00001
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8/24/%0 Page: 1
0:15:52 CO-CHANNEL. USER LISTING EXHIBIT TWO, p.4
requancy - 152.48000 Latitude - 38:20:59 Longitude - 81:37:58 Radius = 50.00 Miles

CHARLESTCN , WV
- Coord ~ O_WR Corttrol Number -

Part 90.173 of tha FIC's rules and regulations states that uniess specifically provided for in the rules, freqenciss
are allocated on a SHARED basis only and wil! NOT be assigned for the exclusive use of ary licenses. This !isting
cortains | icermess and approved NABER coordimtions and is for informatiomal purposss only. It is based on NABER's duta
bese shich is based, in part, on informetion mdes available from the FCC. Thess records may contain errors, caissicrs
or insccursciss. MNABER will not be rasporsible for any loss or disege you sustain which is caumed by omissions,
arrvors or iraccurscies in the FCC's data base or in the NABER data bese.

Co~Crarre! Users
INTHL. § INITS OQ.AGS NAE LATIMEE LONGITIOE M ANT ELEV _ERP OIS CALL SION TRMSCITY = ST
90760051 1 FBEC T & T COMNICATIONS 37:47:07 91:31:11 100 /0 1408 3 8E0ALEY W
65034133 1FB  ReM COMMNICATIONS INC 37:47:08  81:31:14 80 3|0 680 9 WNIK7X2  BECKLEY W
00300127 1 FBEC RAM-PACE 247:10 81:31:08 120 3|0 1400 3B WNQV776  KOPPERSTIN W
01640045 1 FBEC R PAGE I7:51:21  61:58:20 80 1980 1400 33 LOGAN W
80280151 1 FBSC COPMUNICATION SERVICE INC  37:55:38 80:58:15 100 3389 2500 46 WNMS30 LAVLAND WY
829520058 1 FBS TWD WAY RADIO INCORPORATED 37:55:38 80158:16 60 3O 310 45 WPSI4  LMAND w
80280151 1 FBEC COMMNICATION SERVICE ING 38311317 81:35:53 150 1775 2200 11 WNMS30 NEAR CHARLESTO W
80780051 1 FBEC T & T COMUNICATIONS 3B\:17:46 B1:37:%2 150 1140 1408 ¢4 CHARLESTON W
80260151 1 FBSC COMNICATION SERVICE INC 38:19:47 81:39:3% 148 1100 2300 2 WNLMS0  CHARLESTON W
00230168 1 FBEC RAM - PAGE W2: R 81:3926 120 1020 1400 2 WNUNS2!  CHARLESTIN W
SW20214 1 FBEC CAPTTIL PAGING WB322:36  81:42:08 115 %0 B0 4 OHARLESTIN Ww
00230169 1 FBEC M - PAGE W 3:11  81:80:28 100 1000 1400 12 WNINSZ1  SAINT ALBANS WV
93520214 1 FBSC CAPTTOL PAGING W|:23128 &2:29:10 5 B4 I 46 HUNTINGTON W
80250151 1 FBEC CIPPINICATION SERVICE INC 38124115 81153146 200 1000 2200 1S WNLME30  NEAR ST ALBANS W
80760051 1 FBEC T & T COMMUNICATIONS W 5127  82:32:04 170 90 1409 48 BURLINGTON H
00230169 1 FBEC RAM - PAGE W57 KR R:04 270 930 1400 49 WNUNBZI  BURLINGTON H
80260151 1 FBEC OOMNICATION SERVICE INC 38131322 82:14206 200 1010 2200 W UWNMSS0 NEMRLESAGE W
81660083 1 FBEC TRANSCIM COMMLNICATIONS W:3I7:48  90:51:12 120 1125 1500 45 WNJPS23  FRAVETOIN W
00300127 1 FBSC RAM-PAGE 3B:48:19  82113:36 200 80 1400 4SWNNT® GALLIPOLIAS W

otal ¥ of Records: 19



CERTIFICATE OF SERVICE

I, Frederick M. Joyce, do hereby certify that on this 28th day
of August, 1990, copies of the foregoing Petition for
Reconsideration were mailed, postage prepaid, to the following:

Ralph Haller, Chief Jay Kitchen, President
Private Radio Bureau National Association of
Federal Communications Comm.. Business & Educational Radio
2025 M Street, NW, Room 5002 1501 Duke Street, Suite 200
Washington, D.C. 20554 Alexandria, VA 22314

Richard J. Shiben, Chief

Land Mobile & Microwave Division
Private Radio Bureau

Federal Communications Comm.
2025 M Street, N.W., Room 5202
Washington, D.C. 20554

Terry L. Fishel, Chief

Land Mobile Branch

Private Radio Bureau
Federal Communications Comm.
Gettysburg, PA 17326

Kenneth E. Hardman, Esq.
2033 M Street, N.W.
Suite 400

Washington, D.C. 20036

Frederick M. Joyce
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ORIGINAL

Before the
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In re:

Application of Capitol Radio-
telephone Co., Inc. for 152.48
MHz Private Carrier Paging
facilities, Huntington/Charleston,
West Virginia

File No. 0190207

N e Nt N’ N N

To: Chief, Land Mobile & Microwave Division

MOTION FOR STAY OF APPLICATION

RAM Technologies, Inc. (RAM), through its attorneys, and
pursuant to Section 1.102(b)(2) of the Commission's Rules, 47
C.F.R. § 1.102(b)(2), hereby moves the Private Radio Bureau's Land
Mobile & Microwave Division for an order staying any action with
respect to the above—refefenced application, pending the Federal
Communications Commission's consideration of RAM's accompanying
Petition for Reconsideration. For reasons herein stated, RAM
respectfully submits that a grant of this Motion would be 'in the
public interest.

Discussion -

The public interest warrants a stay of any acti%n on the
subject application until the FCC has had an opportunifyjﬁo review
the accompanying Petition for Reconsideration. As was:tﬁe case in
Arizona Mobile Telephone Company, 66 F.C.C.2d 691 (1977), a stay
order here would be "a proper means of maintaining the status quo

pending final action on the petition[] ...." 'Id. at 695 (footnote

omitted).
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This request can be granted under the Virginia Petroleum

Jobbers Association v. F.P.C., 259 F.2d 921 (D.C. Cir. 1958) four-
part test in that: (1) RAM's petition is likely to prevail on the
merits; (2) RAM's PCP service and its customers will be irreparably
harmed should the stay be denied; (3) no harm will result to other
interested parties if the stay is granted; and (4) the public

interest warrants that a stay be granted.

1. RAM's Petition Should Prevail on the Merits.

RAM's petition contends that the FCC and the appropriate
frequency coordinator have continuing obligations to protect
licensed radio stations and their customers from real or potential
harmful interference. Moreover, RAM submits that due to recent FCC
rule amendments, the circumstances have changed so that the FCC can
grant Capitol a license on a high power, 157.740 PCP frequency,
while proEécting licensed 152.480 systems from harmful electrical
interference. Thus, under present circumstances, it would be
simply arbitrary, capricious and contrary to the requirements of
the Communications Act of 1934 to grant Capitol's application on

the 152.480 frequency.

2. RAM and its Subscribers will Suffer Irreparable
Harm if Capitol's Application is Granted.

RAM and 1its thousands of subscribers will be harmed
irreparably if Capitol is given the opportunity to cause harmful

interference on the 152.480 MHz frequency. RAM provides essential
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-3 -
paging services to doctors, lawyers, sales and trades people, among
many others, throughout its Tri-State wide-area system. These
subscribers receive interference-free service on demand because of
careful engineering by the incumbent co-channel licensees.

Record evidence strongly suggests that the moment Capitol
begins operating on the 152.480 MHz frequency, harmful interference
will occur, subscribers will begin to miss important pages, and RAM
will lose customers and revenues. That damage will be irreparable;
it is of absolutely no consolation that the incumbent licensees may
complain to the Commission after the fact if Capitol, intentionally
or otherwise, causes harmful interference on the 152.480 frequency.

RAM's system is carefully coordinated with all other co-
channel licensees to avoid harmful co-channel interference. RAM
built its system from the ground up in technical coordination with
these co-channel licensees. Now that the frequency is becoming
heavily loaded with users, coordination between the co-channel
licensees is most critical.

The risk to the doctors, lawyers, plumbers, laborers, and
‘thousands more who use the 152.48 MHz frequency if this appication
is not stayed is simply too great. Once the interference
commences, neither Capitol nor the Commission will be able to make
these parties "whole" for the harm caused. Thus, a stay should be

granted pending review of RAM's Petition.
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3. No Harm to Other Interested Parties.

Probably the only interested party that would object to a stay
in this proceeding would be Capitol. However, Capitol is already
licensed to operate on numerous RCC frequencies throughout West
Virginia. Moreover, there are many other Part 22 and Part 90
paging frequencies currently available in Capitol's service areas.
Finally, it is unlikely that Capitol would be harmed by any stay
of the processing of its application. Under the circumstances, a
stay of the processing of that application, which is bound to

protect thousands of subscribers, will cause no harm to Capitol.

4. A Stay Will be in the Public's Interest.
The overriding purpose of a stay is to protect the public

interest from injury or destruction while remedies are being
pursued. The Evening Star Broadcasting Company et al., 68 FCC 24
158,163 (1978). There could be no clearer comparison of the
interests at stake than this: the imminent threat of service
outages to thousands of professionals and laborers throughout RAM's
service areas, versus the inchoate needs of an applicant that
already holds FCC license authorizations. It is respectfully
submitted that the balance of interests in this case clearly weighs
toward protecting current subscribers. The stay will enable the
FCC to review RAM's petition, marshall all the facts, and then
determine if NABER could update its frequency recommendation to
grant Capitol's application on the 157.740 frequency in the public

interest.
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WHEREFORE,

the

foregoing

CONCLUSION

premises considered,

it is

respectfully submitted that a grant of this Motion for Stay of

Application will be in the public interest,

and that the Private

Radio Bureau should stay its licensing decision in this matter

until all interested parties are given notice and an opportunity

to respond to RAM's Petition,

take appropriate actions consistent with that petition.

Date:

August 28,

1990

Resp fully subm d,
RAM TECH OGIES,/ Inc.

/)

and until such time as the FCC can

By: Frederick M. gel
Its Counsel

JOYCE & JACOBS
2300 M Street, N.W.
Eighth Floor

Washington, D.C. 20037

(202) 457-0100
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CERTIFICATE OF SERVICE

I, Frederick M. Joyce, Esq., do hereby certify that on this
28th day of August, 1990, copies of the foregoing Motion for Stay
of Application were mailed, postage prepaid, to the following:

Ralph Haller, Chief Jay Kitchen, President

Private Radio Bureau National Association of Business
Federal Communications Comm. and Educational Radio

2025 M Street, NW, Room 5002 1501 Duke Street, Suite 200
Washington, D.C. 20554 Alexandria, Virginia 22314

Richard J. Shiben, Chief

Land Mobile & Microwave Division
Private Radio Bureau

Federal Communications Comm.
2025 M Street, N.W., Room 5202
Washington, D.C. 20554

Terry L. Fishel, Chief

Land Mobile Branch

Private Radio Bureau
Federal Communications Comm.
Gettysburg, PA 17326

Kenneth E. Hardman, Esq.

2033 M Street, N.W.
Suite 400

Wai:%fffjjzyn.c.

Frederick M. Jofcy, Esq.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the matter of:

Application of Capitol Radio-
telephone Company, Inc., t/a

Capitol Paging for 152.480 MHz
Private Carrier Paging

facilities, Huntington/Charleston, WV

File No. 0190207

To: Chief, Land Mobile & Microwave Division

REPLY TO OPPOSITION TO
PETITION FOR RECONSIDERATION
RAM Technologies, Inc., through its attorneys, and pursuant
to Section 1.106(h) of the Commission's Rules, 47 C.F.R. §
1.106(h), hereby replies .to Capitol Radiotelephone Company's

Opposition to Petition for Reconsideration.

I. Capitol's Intentions are Obviously
Harmful to the Public Interest.

Capitol's Opposition telegraphs its true intentions with

respect to its pending application: as RAM has contended from the

outset, Capitol's intent is not to obtain "the most desiresble PCP

frequency," but to disrupt and interfere with service to;RﬁM's

subscribers. If Capitol's intentions were otherwise, it would have.

leapt at the opportunity to be licensed on the virtually unused

157.740 frequency. The Commission could not fairlf read the facts

in this case and reach any other conclusion.
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Once the Commission amended the output power rules, 157.740
should have become the preferred frequency for Capitol: with 350
watts output power, and with no other carriers using that frequency
in Capitol's proposed service areas, 157.740 would obviously be
more "desirable" than 152.480. Cf. Capitol Order at 2 (the
Commission stated that, at that time, the "152.480 MHz frequency
[wals the most desirable frequency, and there is no reason to
question Capitol's request for this frequency."). Thus, if Capitol
were truly a "good faith" applicant, it would gladly have chosen
to terminate this proceeding by providing service on the 157.740
frequency.

Instead, Capitol has opposed RAM's reasonable request to have
NABER "take another look" at its frequency recommendation, and has
chosen to continue fighfing for the 1less desirable 152.480
frequency, without any rational explanation. Under the
circumstaﬂbes, only one conclusion can be reached: Capitol is
prosecuting its application only because it intends to cause
harmful interference to current 152.480 subscribers.

RAM's initial opposition to Capitol's application presented
the Commission with sworn evidence of Capitol's plans to
intentionally "busy-up" the 152.480 frequency with harmful intent.
Capitol never refuted those allegations, nevertheless, the
Commission speculated that the evidence only showed that Capitol
intended to "aggressively market its PCP service by acquiring used

pagers and offering discount service." Capitol Order at 1. That

inferpretation of Capitol's actions can no longer withstand serious

000002



scrutiny.

Capitol's continued insistence on using the 152.480 frequency
is, if truly in good faith, not "aggressive," it is witless, self-
destructive, and defiant of the Commission's rules. Under Section

90.173(b) of the Rules, Capitol and RAM are required to "cooperate

in the selection and use of frequencies to reduce interference and
make the most effective use of the authorized facilities." 47
C.F.R. § 90.173 (b) (emphasis added). By ignoring this obligation,
instead obstinately pursuing the congested 152.480 frequency,
Capitol is only ensuring an increase in co-channel interference on
the 152.480 frequency, which would be detrimental to both carriers'
subscribers.

Surely the FCC has no statutory obligation to continue to
defend Capitol's actions Qhen to do so defies common sense, and
serves only to increase the likelihood of harmful interference on
a shared frequency. To the contrary, the "use of any frequency at
a given geographical location may be denied when, in the judgment
of the Commission, its use in that location is not in the public
interest ...." 47 C.F.R. § 90.173(b). Since Capitol appears
unwilling to "cooperate" to reach a just solution in the public
interest, it is incumbent upon the FCC to make the only rational,
reasoned decision presented by the facts: Capitol's application
should be returned to NABER for coordination on the virtually

unused, high-power 157.740 MHz frequency.
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II. Interference-Avoidance is the Central Issue.

Capitol contends that the "core" issue in this proceeding is

RAM's "attemp[t] ... to transmogrify [sic.] a shared frequency into

a protected frequency ...." (Capitol Opposition at 2). On the

contrary, RAM already shares the 152.480 frequency with three other
licensees using proper channel sharing procedures. RAM obviously
knows that the 152.480 frequency is not "exclusive." RAM
vehemently argues, however, that shared frequency or not, the FCC
is statutorily bound to take adequate measures to protect shared
frequency subscribers from harmful interference when an applicant

such as Capitol refuses to do so voluntarily. (RAM Petition for

Reconsideration at 6-8).

Unfortunately, Capitol may be correct in noting that the FCC
has helped frame this proéeeding as a "shared use vs. exclusive
use" debate, though the type of frequency involved is obviously not
open to dispute. See Capitol Order at 2. Rather, the central
issue in this proceeding is how the FCC will keep Capitol from
causing harmful interference to RAM's subscribers. Though Capitol
would argue to the contrary, it is inconceivable that the FCC's
statutory duty to protect licensees and their subscribers from
harmful interference ends once it is determined that "merely" a
shared frequency is at stake.

The Commission created PCP service for the express purpose of
providing users the "benefit [of] having several paging service
options available to satisfy their individualized service needs

...." Paging Operations, 91 FCC 2d 1214, 1222. Having granted
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